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('AX 1*11)0 1’EHEIUA-ItAKKEIRA, 

Petitioner, 

—v.— 

rxiTKi» States Bkimktmext ok Justice 

ImMICUATIOX AND XaTUKAMZATION SERVICE, 

Respondent. 

RESPONDENrS BRIEF 

Issue Presented 

Is the statntorx waiver of deportability eontained in 
Section 241 lf) of tia* limnigration and Xationality Act 
Itlu* “Act*'l, S r.S.C. § 1251if|, inapplieable to an alien 
wlio entered lliis ooaiitry as a noninunigrant and who has 
been fonnd deportable on a oliarge that lie reinained in the 
1'nited States foi- a longer time than permitted, Seetion 
241lal(2i of ílio Iminigration and Xationality Act, 8 U.S.C. 
§ 1251(a)(2)? 

Statement of the Case 

The petitioner, Cândido Pereira-Barreira (Barreira) 
petitions tliis Cout-t for review of a final order of deporta- 
tion entered by the Roard of Inunigration Appeals on Xovem- 
ber l.‘>, 1!»T4. in that order the Moa rd held that Barreira 
was deportable under Section 241 ia)(2) of the Inunigra- 




liou and Xationality Aet itlio "Aot"i, s C.S.C. g 1251(u) 
(2), as an alion who ha*I roniainod for a longer poriod tlian 
authorizod andor Sootion 21 lia) of tho Aid, S C.S.C. 

§ 11K1, and hold furthor lhat tho slatatory w or of de- 
portation eonlnincd in Sootion 241lf| of tlu* Aid, N C.S.C. 
§1251|f). did nol apply lo liini. 

Ilarroira ooneodod lhat lio ontorod Ihis country as a 
nonininiigrant visitor on -lulv is, itttis i 1’otitioner's Ilrief, 
p. 2). lio oontonds, howovor. that liooauso his adjiistmenl 
of statiiN lo lhal of a lawful poriiianont rosident on Dooeni- 
ber 14, 11170 was siilisoipionl lv rosoindod l»y lho Inuuigra* 
tion and Natiiralizution Serviço i lho “Sorvioo”) foi- fraud, 
his doportalion is prohihitoil liy S*‘otion 241 (f) of tlu* Aid, 
!S U.8.C. $ 1251 if). 

This Courl lias jurisdiotion andor Sootion 101» of tho 
Aid, S U.8.C. $ 1105a. 

Statement of the Facts 

Cândido Poreira-Ilarroira (Ilarroira) is a 115 voar old 
alion, a nativo and oitizon of Portugal. 11o ontorod tho 
rnitod Stat*‘s on .lulv IS, 11MJN as a nonininiigrant visitor 
for ploasiiro, authorizod lo roniain uiitil Ootohor 1, lOtis. 
Ilarroira 1'ailod lo doi»art 1»v tlial dato and on Oídoboi 
17, 11168 doportalion procoedings wcro instituto*! against 
liiin hy tho íssuanoo of an ordor to show causo and notieo 
of hoaring. At a doportation hoaring lndd on Xovciubor 
12, lOtiS Ilarroira was foiind doportahlo as an ovorstay 
visitor and was grantod tho privilogo of voluntary dopar- 
turo to Fobruarv 1, 11101). An altornato ordor of doporta¬ 
tion to Portugal was ontorod in tho ovont Ilarroira failod 
to dopart hy tho prosorihod dato. 

During lli«- poinlonoy of Harroira‘s appoal from tho *!<•- 
portal ion ordor, a sixtli profomioo visa potition of whioh Bar 


/ 


3 

reiru was tlu* beneficiary was approved pursuant to See- 
tiou 204íb) of the Act, 8 U.S.(\ § 1154(b|, and Barreira 
nioved to reopen the deportation proceedings in order to 
appl.v for adjnstment of «tatus to tbat of a pennaneiit 
resident alien. 

<)n Deeember 14, 1970, in the course of a reopened de- 
portalion hcaring, Barreira was granted an adjnstment ol 
status to that of a permanent resident pursuant to Section 
245 of the Act, s U.S.C. § 1255. Subsequent investigation 
by the Service established tbat the doeninents sntnnitted 
i n evidenee to snpport the sixth preference visa petition 
were fraudnlent and that Barreira did not engage in the 
eniploynient speciíied in the petition. By letter dated 
.lime 7. 11172 (T. 20)* Barreira was advised that the Service 
intended to rescind his adjnstment of status since the Ser¬ 
vice had determined that he was not eligible for sueh 
adjnstment of status. Xeither Barreira nor his attorney 
responded to the rescission not ice within the time specifieil 
and by letter dated July 11. 1072 tlie Service reseinded 
Barreira*s status as a lawful permanent resident pursuant 
to S C.F.K. 246.2 (T. 19). Barreira was granted voluntary 
departure uiitil July 26, 1972. 

Barreira failed to depart by the prescrilied date and 
deportation proeeedings were again instituted against him. 
Ilowever, on May 22, 1972 Barreira seeured a Xevada di- 
vorce from the wife he had left in Portugal and, on the 
same date, married a lawful permanent resident. Since 
Barreira was married to a lawful permanent resident who 
tiled a visa petition to accord him seeond preference status 
pursuant to Section 203(a)(2), S r.S.r. $ I153(a){2), the 
deportation proceeding was terminated. The visa petition 
was approved on Octoher 11, 1072 (T. 23) and Barreira 
again applied for adjnstment of status pursuant to Section 

* Referentes preceded by the letter “T" are to the tabs 
aílixed to the Certified Administrative Record filed with the 
Court. 
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1*4."» uf tlie Alt. S U.S.C. S 1 2ÕÕ (T. 1’1’t. The applicatíon 
was (lenieil by tlie Service as a niatfer of diseretion ou dan 
uary 20, 1972 and Harreira was again granted tlie privilege 
uf voluntary departure to February 14, 1 !*7:i (T. 21). 

<>n Dccember õ. 197.2 Harreira's wife withdrew tlie visa 
petition of whieli Harreira was tlie beneficiary and on 
Deeeinber Kl, 1972 deportation proceedings were again in- 
stitated against Harreira l»y tlie issuanee of an order to 
sliow cause and notiee of hearing IT. 1G|. Harreira was 
eharged witli being deportable pursuant to Seetion 241 
tal(2) of tlie Aet, s U.S.C. §1251ía)í2), as a nonininii- 
grant who liad reniained in tlie United States alter Feb¬ 
ruary 14. I!t7:! witliout autliority. At tlie deportation liear- 
ing bebi ou danuarv 22. 1Ü74 Harreira admitted tlie factual 
allegations in tlie order to sliow cause and tlie Ininiigra- 
tion dudge found Harreira deportable as cliarged. Harreira 
was again granted tlie privilege of voluntary departure to 
April 1, 1!)74 and an alternate order of deportation to Por¬ 
tugal was entered in tlie event lie failed to depart by tliat 
date (T. 12). Harreira. who was represented by eounsel, 
did not appeal froni tlie Ininiigration dudge’» order and 
lie failed to depart by April 1, 1974. 

Instead. on April 1S, 1974 Harreira filed a inotion to 
reopen tlie de]iortation proceedings for reinstateinent of 
voluntary departure and for a stay of deportation (T. 9). 
Hy an order dated May 7, 1974 tlie linniigration dudge 
deiiied HarreiraV inotion (T. III) and on May 20. 1974 
Harreira appealed lo tlie Hoard of Ininiigration Appeals 
(T. *<). On tliat ajipeal, Harreira tlrst sought relief froni 
deportation pursuant lo Seetion 241 (f) o*' tlie Aet since 
lie bad two eitizen childrcn born of bis seeond niarriage. 
Hy order dated Xoveniber 12. 1974 tlie Hoard dismissed tlie 
appeal but again granted Harreira tlie opportunity to vol- 
nntarily depart witliin thirt.v days (T. 4|. Harreira again 
failed to avail hiniself of tlie privilege of voluntary depar¬ 
ture and on Deeeinber 14, 1974 tlie Service issucd a warrant 


for his deportation i T. li). By letter dated Doeember 17, 
1!)74 Barreira was notiíied to surreiider for deportation 
on 1 >eeeinber 26, 1974 (T. 1). Barreira failed to surrender 
and on Deceinber 27, 1974 this petition for review was liled. 

Relevant Statute 

Imnii^ration and Xationality Act, 66 Stat. 169 Il952l, 
as umended: 

Section 241, S U.S.U. § 1251 : 

(a) Any alien in the United States (including 
an alien crewman) shall, upon the order of the At- 
torney General, be deported who- 

***** 

12) entered the United States without inspeclion 
or at any time or plaee other than as desijínated by 
the Attorney General or is in the United States in 
vinlation of this Aet or in violation of any other 
law of the United States; 

***** 

Ifi The provisions of this section relating to the 
deportation of aliens within the United States on 
the groiind tliat tliey were exeludable at the time 
of entry as aliens who have songlit to procure, or 
have procured visas or other documentation, or entry 
into the United States by fraud or misrepresenta- 
tion shall not apply to an alien otherwise admissible 
at the time of entry who is the spouse, parent, or a 
child of a United States Citizen or of an alien law- 
fnlly admitted for permanent residence. 


ARGUMENT 


The waiver provisions of Section 241 (f) of the 
Immigration and Nationality Act are not available 
to petitioner, who was charged with being deport- 
able pursuant to the provisions of Section 241 (a) 
(2) of the Act. 

Petitioner eontcnds llial, as tIn* parent of two United 
States eiti/.en eliildreii. la* is entitled to tlie waiver of de- 
jiortability providcd for in Section i!41 (f > of the Aet, 
S l .S.U. § 12õltfi. In view of tlu* Supreme Uourfs reeent 
deeision in Itciil v. / mmii/rutioii <nnl Xahiralizution Service, 
Ui L.S.LW . I.'ls7 (I .S., Mareli IS, lítTõi, the petitioneUs 
eontention is withont inerit and eannot be snstained. 

In the Itritl case, the Siipveine Uourt held that aliens 
"lio are deportablc tindcr Section 241(ail2) of the Aet 
are not entitled to the benctits of Section 241 tf) of the Aet. 
In Itritl, the aliens, httsband and wife, had entered the 
l nited States withont inspeelion by falselv representinjj; 
theinsclves to be eiti/.ens o! tia* I nit«*d States. Subse<|uent 
to their entry (la* aliens beeanie the parents of two ehildren 
born in the United States and eiti/ens thereof. The Service 
institnted deportation proceedinjís a.aainst the alien parents 
and eharjíed thein witli beinji deportalde pursuant to Section 
-41 (a 1(2) of the linini^ration and Nationality Act as aliens 
who had entered the United States withont inspection. The 
aliens coneeded that tliey were deportalde as charged bnt 
argued that, tis parents of eiti/.en ehildren, tliey were en- 
titied to the benctits of Section 241 (f|. 

In íts opinion, the Supreme Uourt unetpiivocally stated: 

“ • • ■ tile ‘explieit Innjrunjíe* of §241 tf), upoii whicli 
petitioners rely, waives deportation for aliens who 
arc* ‘excludable at the time of entry' bv reason of 



the frainl speeiüed in §212(a)(19), and for that 
reason deportable nnder the provisions of §241(a) 
(1). If the IXS were seeking to deport petitioners 
on this ground, tliey would ln* cntitled to have ap- 
plied to them the provisions of §241 tf) because of 
the birtli of their chiblren after entry. 

Hat the IXS in tliis ease does not rely on §212 
(a) (19), nor indml on any of the other grminds for 
r.rrlin/abililif nnder § 212, which are in turn inade 
grouuds for ilci>ortation by the language of §241 
(aiil). It is instead relying on the separate provi- 
sion of §241ia)(2), which does not depend in any 
"ay npon the faet that an alien vas excludable at 
the time of liis entry on one of the grouuds speeiüed 
in §212ta). Seetion 241ta)(2) establishes ... a 
separate ground for ileportation, quite independently 
of whether the alien was exelndable at the time of 
his arrival. . . . If this grouiul is established by the 
admitted faets, notliing in the waiver provision of 
§211(1). which by its terias grants relief against 
deportation of aliens on the ground that they were 
exelndable at the time of entry, lias any bearing on 
the ease. Cf. Constanzo v. TMinffliast, 287 U.S. 341, 
343 (1932).“ iSlip opinion at 4) 

Maneira was eharged with being deportable pursuant 
to Seetion 241 (u) l 21 of the Aet as an alien who remained 
in the I nited States beyond the period of his authorized 
sta.v. Like the aliens in Rcirf, Mat reira was found deport¬ 
able on a ground whieli in no way depended npon the faet 
that lie was exelndable at the time of his entry on one of 
the groimds speeiüed in § 212(a ), 8 U.S.(\ ^ 1182(a ), lei 
alone nnder the provisions of §212(a)(19) which would 
trigger the waiver provisions of § 241 (f) nnder Rcirf. Mar 
reira was found deportable solely on the eharge that he 
had remained in the United States without authority sub- 







s 

seqiuMit to Foliniaiy 14, 1973. 1 * * * S IíarmraV counsid conceded 
in tho eourse of tlio deportation heuring that Barreira was 
present in tlu* United States without tln* consent of the 
Service. Sinee BarreiraV deportability pursuant to Section 
241 la l(2) of the Aet was sustained, he is elearly not en- 
titled to the beiielit of Section 241 (f) of the Aet. 

CONCLUSION 

The petition for review should be dismissed. 

Iíespectíully snhinitted, 

1‘All. d. ('URRAN, 

United States Attoniey for the 
Southern Distriet of Xcw York, 
Attoniey for Resyondent. 

Maky IV MAia iitK. 

Syecial Assislant I oiteil States Attoniey, 

STKVKN .1, ( íljASSM a x. 

Assistant United States Attoniey, 

Of Couiisel. 


1 Barreira’s contention that the Service relied on his fraud 
in seeuring his adjustment of status as a basis for the deporta¬ 
tion charge patently ignores the deportation charge found in the 
Order to Show Cause (T. 16). Contrary to Barreira’s conten¬ 
tion, the deportation charge was based on Barreira’s unau- 
thorized stay in the United States subsequent to February 14, 

1973. The Service did not seek to “relitigate” the deportation 
charge of the 1970 proceedings, i.e., overstay of the October 1, 

1968 date authorized at the time of Barreira’s entr.v. Further, 

such fraud would not aceord Barreira any new rights under 

S 241 < f). Reid v. United States, supra, slip. op at 11-12. 
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United Statea Attorney 


'ilíOIA, being duly aworn, 

<be is employed in the Office of the 
for the Southern Diatrict of New York. 


That on the osi-h d ay of 

_ Aoril _197 5 s he served a copy of the within 

flov t’? brief 

by placing the saroe in a properly postpaid franked envelope 
addressed: 


John A. \rcudi, Tsq., 
285 Goldcn Hill St. 
Bridgeoort, Conn. 06604 


And deponent further says 

s he sealed the said envelope_ and placed the aame in the 
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jj 

C ' L<- 




Sworn to before me thia 



WALTER G. BRANNON 
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No. 24-0391500 
Qualified in kings County 
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Terra Expires March 30, 1977 









